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Court of Appeals of the District of Columbia 


No. 4262. 

Cuno H. Rudolph et al., Appellants, 

vs. 

Minnie E. Warwick et al. 


a Supreme Court of the District of Columbia. 

District Court No. 1615. 

In re: Condemnation of Land for the Opening of a Minor Street Be¬ 
tween Piney Branch Road and 8th Street Projected, Known as 
Highland Avenue, in the District of Columbia. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

Petition 

Filed April 30,1924. 

In the Supreme Court of the District of Columbia, Holding a Dis¬ 
trict Court. 

District Court No. 1615. 

In re: Condemnation of Land for the Opening of a Minor Street Be¬ 
tween Piney Branch Road and 8th Street Projected, Known as 
Highland Avenue, in the District of Columbia. 

The petition of Cuno H. Rudolph, James F. Oyster, and J. Frank¬ 
lin Bell, respectfully represents: 

1. That they are the Commissioners of the District of Columbia, 
and file this petition for the purpose of acquiring the hereinafter de¬ 
scribed land by condemnation for the opening of a minor street be- 

1—4262a 



2 


CUXO H. RUDOLPn ET AL. VS. 


tween Pinev Branch Road and 8th Street projected to be known as 
Highland Avenue, in the District of Calumbia, pursuant to the pro¬ 
visions of sections 1608 to 1608 1 of the Code of Law for the Dis¬ 
trict of Columbia. 

2. Section 1608 of the Code provides as follows: 

“That the Commissioners of the District of Columbia he and they 
are hereby, authorized to open, extend, widen or straighten alleys 
and minor streets in the District of Columbia under the following 
conditions, namely; First, upon the petition of the owners of more 
than one-half of the real estate in the square or blocks in which such 
alley or minor street is sought to he opened, extended, widened or 
straightened, aceompanicd by a plat showing the opening, widening, 
extension or straightening proposed; second, when the Commission¬ 
ers deem that the public interests require such opening, entension, 
widening or straightening; third, when the health officer of said 
District certifies to the necessity for the same on the grounds of pub¬ 
lic health; Provided, That a minor street shall be of a width of 

2 not less than forty feet nor more than sixty feet and shall run 
through a square or block from one street to another. 

3. Section 1608 e of the said Code provides as follows: 

“That whenever it becomes necessary to open, widen, extend, or 

straighten allevs or minor streets bv condemnation, the said Com- 

»' • 

missioners shall institute condemnation preceedings in the Supreme 
Court of the District of Columbia, sitting as a district court, by a 
petition in rem particularly describing the land to he taken, which 
petition shall be accompanied by duplicate plats to be prepared by 
the surveyor of the said District, showing the courses and bounda¬ 
ries of the alley or minor street proposed to be opened, widened, ex¬ 
tended or straightened, the numDer of sauare feet to be taken from 
each lot or part- of lot in the square or block, showing the existing 
alleys or minor streets in said square or block, and such other infor¬ 
mation as may be necessary for the purposes of such condemnation. 
Upon the filing of such petition, one copy of the plat, indorsed with 
the docket number of the case, shall he returned by the clerk of said 
court to the said surveyor for record in his office.” 

4. That your petitioners sitting as the board of Commissioners 
for the District of Columbia have deemed and determined that the 
public interest require the opening of the said minor street as 
aforesaid, and that it is necessary to acquire the hereinafter described 
land by condemnation for the purpose of the said opening of the 
said minor street. 

5. That duplicate plats prepared by the surveyor of the District 
of Columbia, showing the boundaries of said minor street proposed 
to be opened, the number of square feet to be taken from each lot, 
or part of lot in the aforesaid square or block, and such other infor¬ 
mation as will be necessarv in the judgment of your petitioners, 
for the purpose aforesaid are filed herewith, as part hereof, 

marked “Exhibit D. C. No. 1” and “Exhibit D. C. No. 2.” 

3 5. That the land necessary for the opening of the said 
minor street in the said square, with the names and addresses 
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of the owners (so far as can be ascertained) of the fee of said land, 
and a particular description thereof, is as follows: 

Descriptions of Land to be Condemned for the Opening of a Minor 

Street (Highland Avenue) Between Piney Branch Road and 8th 

Street Projected. 

Part of a tract of land taxed as Parcel 103/12. 

Beginning for the same at the most easterly corner of said parcel, 
in the westerly line of Piney Branch Road (33 feet wide), and run¬ 
ning thence with said westerly line, south 29° 13' west 8.75 feet to 
the southerly line of minor street (50 feet wide) as condemned by 
this proceeding; thence with said southerly line north 63° 40' 45" 
west 199.42 feet to the westerly line of said parcel; thence with said 
westerly line, north 29° 13' east 11.12 feet to the most northerly cor¬ 
ner of said parcel; thence with the northerly line of said parcel, south 
63° east 199.32 feet to the point of beginning, containing 1,978.36 
square feet. 

Minnie E. Warwick, owner. (Residence: 6930 Piney Branch 
Road.) 

Part of a tract of land taxed as Parcel 103/13. 

Beginning for the same at the most easterly corner of said parcel, 
and running thence with the easterly line of said parcel, south 29° 13' 
west 11.12 feet to the southerly line of minor street (50 feet wide) as 
condemned by this proceeding; thence with said southerly line, north 
63° 40' 45" west 191.50 feet to the westerly line of said parcel; 
thence with said westerly line, north 29° 13' east 13.39 feet to the 
most northerly corner of said parcel; thence with the northerly line 
of said parcel, south 63° east 191.40 feet to the point of beginning, 
containing 2,343.27 square feet. 

John A. Weaver, owner. (Address: Address unknown after search 
has been made in Telephone & City Directories and all other available 
sources of information.) 

Part of a tract of land taxed as Parcel 103/14. 

Beginning for the same at the most easterly corner of said parcel, 
and running thence with the easterly line of said parcel, south 29° 13' 
west 13.39 feet to the southerly line of minor street (50 feet 
4 wide) as condemned by this proceeding; thence with said 
southerly line, north 63° 40' 45" west 185.56 feet to the west¬ 
erly line of said parcel; thence with said westerly line, north 29° 13' 
east 15.59 feet to the most northerly corner of said parcel; thence 
with the northerly line of said parcel, south 63° east 185.46 feet to the 
point of beginning, containing 2,685.1 square feet. 

Bessie R. Gittelman, owner. (Residence: 1328 7th Street, N. W.) 

Part of a tract of land taxed as Parcel 103/15. 

Beginning for the same at the most easterly corner of said parcel, 
and running thence with the easterly line of said parcel, south 29° 13' 
west 15.59 feet to the southerly line of minor street (50 feet wide) 
as condemned by this proceeding; thence with said southerly line, 
north 63° 40' 45" west 95.72 feet to the east line of 8th Street (90 
ft. wide) as proposed according to D. C. highways plan; thence with 
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said east line, north 18.70 feet to the northerly line of said parcel; 
thence with said northerly line, south 03° east 104.83 feet to the 
point of beginning, containing 1,621.44 square feet. 

George O. Redman, owner. (Residence: Address unknown after 
search has been made in Telephone and City Directories and all other 
available sources of information.) 

Part of a tract of land taxed as Parcel 103/19. 

Beginning for the same at the most southerly corner of said parcel, 
and running thence with the southerly line of said parcel, north 63° 
west 25.01 feet to the east line of 8th Street (90 feet wide) as pro¬ 
posed according to I). C. highways plan; thence with said east line, 
north 14.57 feet to the northerly line of minor street (50 feet wide) 
as condemned by this proceeding; thence with said northerly line, 
south 63° 40' 45" east 31.31 feet to the easterly line of said parcel; 
thence with said easterly line, south 25° 38' west 13.36 feet to the 
point of beginning, containing 371.49 square feet. 

Anton Gloetzner, owner. (Residence: 1526 Corcoran Street, 
N. W.) 

Part of a tract of land taxed as Parcel 103/20. 

Beginning for the same at the most southerly corner of said parcel, 
and running thence with the southerly line of said parcel, north 63° 
west 199.32 feet to the most westerly corner of said parcel; thence 
with the westerly line of said parcel, north 25° 38' east 13.36 feet to 
the northerly line of minor street (50 feet wide) as condemned by 
this proceeding; thence with said northerly line, south 63° 40' 45" 
east 199.28 feet to the easterly line of said parcel; thence with said 
easterly line, south 25° 38' west 15.72 feet to the point of beginning, 
containing 2,897.30 square feet. 

Jennie Willner Penney, owner. (Residence: c/o Real Estate 
Trust Co.) 

5 Part of a tract of land taxed as Parcel 103/66. 

Beginning for the same at the most southerly corner of 
said parcel, and running thence with the southerly line of said parcel, 
north 63° west 72 feet to the most westerly corner of said parcel; 
thence with the westerly line of said parcel, north 25° 38' east 15.72 
feet to the northerly line of minor street (50 feet wide) as condemned 
by this proceeding; thence with said northerly line, south 63° 40' 45" 
east 71.99 feet to the easterly line of said parcel; thence with said 
easterly line south 25° 38' west 16.57 feet to the point of beginning, 
containing 1,162.52 square feet. 

Augustus S. Lay, owner. (Residence: 705 Highland Ave., N. W.) 

Part of a tract of land taxed as Parcel 103/67. 

Beginning for the same at the most southerly corner of said parcel, 
and running thence with the southerly line of said parcel, north 63° 
west 136.92 feet to most westerly corner of said parcel; thence with 
the westerly line of said parcel, north 25° 38' east 16.57 feet to the 
northerly line of minor street (50 feet wide) as condemned by 
this proceeding; thence with said northerly line, south 63° 40' 45" 
east 138.02 feet to the easterly line of said parcel; thence with said 
easterly line, south 29° 13' west 18.23 feet to the point of beginning, 
containing 2,390.39 square feet. 
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Teresa A. Beall, owner, (Residence: 691 Highland Ave., N. W.) 

Part of a tract of land taxed as Parcel 103/22. 

Beginning for the same at the most southerly corner of said 
parcel, and running thence with the southerly line of said parcel, 
north 63° west 50 feet to the most westerly corner of said parcel; 
thence with the westerly line of said parcel, north 29° 13' east 18.23 
feet to the northerly line of minor street (50 feet wide) as con¬ 
demned by this proceeding; thence with said northerly line, south 
63° 40' 45" east 50.05 feet to the easterly line of said parcel; thence 
with said easterly line, south 29° 13' west 18.82 feet to the point of 
beginning, containing 925.52 square feet. 

Dora B. Walker, owner. (Residence: 687 Highland Ave., N. W.) 

Part of a tract of land taxed as Parcel 103/117. 

Beginning for the same at the most southerly corner of said 
parcel, and running thence with the southerly line of said parcel, 
north 63° west 58.72 feet to the most westerly corner of said parcel; 
thence with the westerly line of said parcel, north 29° 13' east 
18.82 feet to the northerly line of minor street (50 feet wide) as 
condemned by this proceeding; thence with said northerly line, 
south 63° 40' 45" east 58.75 feet to the easterly line of said parcel; 

thence with said easterly line, south 29° 13' west 19.52 feet to 
6 the point of beginning, containing 1124.82 square feet. 

Helen D. Orton, owner. (Residence: 600 Cedar Street.) 

Part of a tract of land taxed as Parcel 103/116. 

Beginning for the same at the most southerly corner of said parcel, 
in the westerly line of Piney Branch Road (33 feet wide), and run¬ 
ning thence with the southerly line of said parcel, north 63° west 
150 feet to the most westerly corner of said parcel; thence with the 
westerly line of said parcel, north 29° 13' east 19.52 feet to the 
northerly line of minor street (50 feet wide) as condemned by this 
proceeding; thence with said northerly line, south 63° 40' 45" east 
150.08 feet to the westerly line of Piney Branch Road (33 feet 
wide); thence with said westerly line, south 29° 13' east 21.3 feet 
to the point of beginning, containing 3,059.21 square feet. 

Alexander McKenzie, owner. . (Residence: 6946 Piney Branch 
Road.) 

Part of a tract of land taxed as Parcel 103/25. 

Beginning for the same in the westerly line of Piney Branch Road 
(33 feet wide) at the most southerly corner of said parcel, and run¬ 
ning thence with the southwesterly line of said parcel, north 63° 
west 681.01 feet to the east line of 8th Street (90 feet wide) as pro¬ 
posed according to D. C. highways plan; thence with said east line 
of 8th Street, north 22.45 feet to the most northerly corner of said 
parcel: thence with the northeasterly line of said parcel, south 63° 
east 691.97 feet to the westerly line of Piney Branch Road (33 
feet wide) ; thence with said westerly line, south 29° 13' west 20.01 
feet to the point of beginning, containing 13.729.8 square feet. 

Teresa A. Beall, owner. (Residence: 691 Highland Ave., N. W.) 
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The premises considered, your petitioners pray: 

First. That public notice of not less than ten days be given of 
tho filing of this petition, by advertisement in such manner as this 
Honorable Court shall prescribe, warning all persons having any 
interest in these proceedings, to attend Court at a day to be named 
in said notice and to continue in attendance until the Court shall 
have made its final order ratifying and confirming the award of dam¬ 
ages and the assessment of benefits of the jury; and that a copy of 
said notice be served by the United States Marshal, for the 

7 District of Columbia, or his deputies, upon such owners of 
the fee of the land to be condemned as may be found by said 

Marshal or his deputies, within the District of Columbia. 

Second. That after the return of the Marshal and the filing of 
proofs of publication of said notice, this Honorable Court shall em¬ 
panel a jury in accordance with the law provided for in such cases, 
to assess the damages each owner of land to be taken may sustain by 
reason of the opening of the aforesaid minor street and the con¬ 
demnation of land for the purposes thereof, and to assess the benefits 
resulting therefrom including the expenses of these proceedings as 
provided in the aforesaid Sections of said Code of Law. 

Third. That such other and further orders may be passed and 
proceedings had herein as are contemplated by the provisions of said 
Code, to the end that the hereinbefore described land in fee simple 
may be condemned and secured for the purposes aforesaid. 

And they will ever pray, &c., &c. 

CUNO H. RUDOLPH, 
JAS. F. OYSTER, 

J. F. BELL, 

Commissioners of the District of Columbia. 

F. H. STEPHENS, 

GEORGE P. BARSE, 

Attorneys for Petitioners. 

8 District of Columbia, ss: 

Personally appears Cuno H. Rudolph, who, being first duly sworn 
according to law, deposes and says: that he is one of the Board of 
Commissioners of the District of Columbia; that he has read the 
foregoing petition of said Commissioners, and knows the contents 
thereof; that the facts therein stated upon personal knowledge are 
true and those stated upon information and belief he believes to be 
true. 

CUNO H. RUDOLPH. 

Subscribed and sworn to before me this 30th day of April, 1924. 

[seal.] JOSEPH C, McGARRAGHY, 

Notary Public, D. C. 


(Here follows diagram marked page 9.) 
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Notice and Order of Publication. 
Filed April 30, 1924. 


Notice is hereby given that the Commissioners of the District of 
Columbia, pursuant to the provisions of section 1608 to section 
1608 1, inclusive, of the Code of Law for the District of Columbia, 
have filed a petition in this court praying for the condemnation of 
the land necessary for the opening of a minor street between Piney 
Branch Road and 8th Street projected, to be known as Highland 
Avenue, in the District of Columbia, as shown on a plat or map 
filed with the said petition as part thereof, and praying also that this 
Court empanel a jury in accordance with the law provided for in 
such cases to assess the damages each owner of land to be taken may 
sustain by reason of the opening of a minor street between Piney 
Branch Road and 8th Street, projected, to be known as Highland 
Avenue, in the District of Columbia, and the condemnation of the 
land necessary for the purposes thereof, and to assess as benefits 
resulting therefrom the entire amount of said damages, including 
the expenses of these proceedings, upon each lot or part of lot or 
parcel of land, which will be benefited by the said opening, in the 
proportion that the said jury may find said lots, parts of lots or 
parcels of land will be benefited as provided for, in and by the afore¬ 
said Code of Law. 

It is, by the Court, this 30th day of April, 1924, ordered that all 
persons having any interest in these proceedings be, and they are 
hereby warned and commanded to appear in this Court on or before 
the 14th day of May, 1924, at ten o’clock, A. M., and con- 
11 tinue in attendance until the Court shall have made its final 
order ratifying and confirming the award of damages and 
the assessment of benefits of the jury to be empaneled and sworn 
herein; and it is further ordered, That a copy of this notice and 
order be published twice a week for two successive weeks in the 
Washington Evening Star, the Washington Post and the Washing¬ 
ton Herald, newspapers published in the said District, commencing 
at least ten days before the said 14th day of May, 1924. It is fur¬ 
ther ordered, That a copy of this notice and order be served by the 
United States Marshal, or his deputies, upon each of the owners of 
the fee of the land to be condemned herein as may be found by the 
said Marshal, or his deputies, within the District of Columbia, before 
the said 14th day of May, 1924. 


By the Court: 


A. A. HOEHLING, 

Justice. 
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Marshal's Return. * 

Filed May 14, 1924. 

List of Property Owners to be Served by Marshal. 

X. F. 1. Minnie E. Warwick. 6930 Piney Branch Road, 

X. F. 2. John A. Weaver... 

P. 3. Bessie R. Gittelman.1328 7th Street, N. W. 

X. F. 4. Georgie O. Redman... 

P. 5. Anton Gloetzner.1526 Corcoran Street, N. W. 

X. F. 6. Jennie Willner Penney. . .c/o Real Estate Title Co. 

P. 7. Augustus S. Lay. 705 Highland Avenue, X. W. 

P. 8. Teresa A. Beall.691 Highland Avenue, N. W. 

P. 9. Dora B. Walker. 687 Highland Avenue, N. W. 

P. 10. Helen D. Orton.600 Cedar Street, 

P. 11. Alexander McKenzie.6946 Piney Branch Road, 

E. C. SNYDER, 

U. S. Marshal. 

K. 

12 Special Appearance and Motion to Dismiss. 

Filed May 23, 1924. 

* * * * * * * 

Come new T Alexander McKenzie and Minnie E. Warwick, being 
persons having an interest in the proceedings relating to the pro¬ 
posed condemnation of land for the opening of an alleged minor 
street between Piney Branch Road and 8th Street projected, known 
as Highland Avenue, in the District of Columbia, appearing herein 
by their attorney specially, for the purposes of this motion and 
none other, and move the court to dismiss the said proceeding, and 
for reasons therefor say: 

1. That the petition filed herein on, to-wit, the — day of -, 

1924, shows on its face that the land sought to be condemned is not 
for the opening, extending, widening or straightening of a minor 
street which shall run through a square or block from one street 
to another. 

2. That the plat, attached to and made a part of said petition 
shows on its face that said alleged minor street, known as Highland 
Avenue, does not extend or run through a square or block from one 
street to another. 

3. That the western extremity of said alleged minor street is only 
the east line of a proposed eighth street, and not of a street in exist¬ 
ence or condemned, all as shown in the said petition and plat. 

4. That said proposed Highland Avenue is not a minor street, 

5. That there is no warrant of law for said proceedings. 
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6. That the advertisement published in the Washington 
Id Post Newspaper is defective and not in accordance with law. 

LOUIS OTTENBERG, 

Attorney for Alexander McKenzie 
and Minnie E. Warwick, Appear¬ 
ing Specially for the Purpose of 
This Motion and None Other. 

To F. H: Stephens and George P. Barse, 

Attorneys. 

Sirs : 

Please take notice that I shall call the foregoing Motion to the 
attention of the court presiding in the above-entitled cause on May 
28, 1924, at Ten A. M. or as soon thereafter as counsel can be heard. 

LOUIS OTTENBERG, 
Attorney for Alexander McKenzie 
and Minnie E. Warwick, Appear¬ 
ing Specially for the Purpose of 
This Motion and None Other. 

Amendment to Petition. 

Filed June 10,1924. 

* ****** 

Come now Cuno H. Rudolph, James F. Oyster and J. Franklin 
Bell, Commissioners of the District of Columbia, petitioners in the 
above entitled cause, and. by leave of Court first had and obtained, 
amend the petition heretofore filed herein as follows: 

Bv substituting the attached plat, marked “Substitute Exhibit, 
D. C., No. 1”, in lieu of plat filed with the original petition marked 
“Exhibit, D. C., No. 1”. 

CUNO H. RUDOLPH, 
JAS. F. oyster; 

J. F. BELL, 

Commissioners of the District of Columbia. 

F. H. STEPHENS, 

GEORGE P. BARSE, 

Attorneys for Petitioners. 

14 District of Columbia, ss : 

Personally appears Cuno H. Rudolph, who, being first duly sworn 
according to law, deposes and says: that he is one of the Board of 
Commissioners of the District of Columbia ; that he has read the 
foregoing amendment to petition of said Commissioners, and knows 
the contents thereof; that the facts therein stated upon personal 
knowledge are true and those stated upon information and belief 
he believes to be true. 


CUNO H. RUDOLPH. 
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Subscribed and sworn to before me this 10th day of June, 1924. 
[SEAL] JOSEPH C. McGARRAGHY, 

Notary Public, D. C. 


Leave to file granted. 


6/10/24. 


Fiat. 

A. A. HOEHLING, 

Justice. 


(Here follows diagram marked page 15.) 

16 Order Sustaining Motion to Dismiss 

Filed June 24, 1924. 

******* 

Upon consideration of the petition filed herein by the Commission¬ 
ers of the District of Columbia, and the amendment thereto and of 
the motion to dismiss the above proceedings, after argument by 
counsel for the District of Columbia and interested property owners, 
in open court, it is by the Court this 24th day of June, 1924, 

Adjudged, ordered and decreed that the said motion to dismiss 
the above-entitled proceedings be and the same is hereby sustained. 

A. A. HOEHLiNG, 

Justice. 

To the above order of dismissal the Commissioners of the District 
of Columbia duly object and take exception, and in open court note 
an appeal to the Court and Appeals from said order, which said 
exception and appeal are by the court allowed. 

A. A. HOEHLING, 

Justice. 

Seen: 


For Petitioners. 

LOUIS OTTENBERG, 

For Motion. 

17 Memorandum. 

July 17, 1924.—Bill of Exceptions filed. 

Assignment of Errors. 

Filed August 15, 1924. 

******* 

Now come Cuno H. Rudolph, James F. Oyster and J. Franklin 
Bell, Commissioners of the District of Columbia, petitioners in the 
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above entitled cause, and assign for review, errors committed by the 
trial court in the following particulars: 

1. In sustaining the motion to dismiss the petition herein filed, 
and in dismissing said petition. 

2. In holding that the minor street as proposed in said petition 
to be condemned, would not run through a square or block from one 
street to another as required by Section 1608 of the Code of Law 
for the District of Columbia. 

3. In holding that in condemning a minor street under Section 
1608 of the Code of Law for the District of Columbia, wherein 
it is provided that a minor street shall run through a square or 
block from one street to another, the square or block contemplated 
by said section 1608 of the Code must be a square or block formed 
by publicly owned or existing streets; and that streets not publicly 
owned or existing, but only projected upon the plans for the per¬ 
manent system of highways prepared under the Acts of March 2, 
1893 and June 28, 1898, and amendments thereof, do not form the 

boundaries of a square or block within the meaning of said 
18 section 1608. 

4. In holding that there is no authority of law for the 
maintenance of said proceedings. 

F. II. STEPHENS, 

GEORGE P. BARSE, 

Attorneys for the Commissioners 

Seen. of the District of Columbia. 

LOUIS OTTENBERG, 

A tty. for McKenzie & Warwick. 

Memorandum. 

August 15, 1924.—Bill of Exceptions signed by Hitz, J., filed. 

Designation of Record. 

Filed August 15, 1924. 

♦ ♦♦♦♦♦♦ 

The Clerk of the Court will please prepare the transcript of record 
for the Court of Appeals of the District of Columbia, to consist of 
thei following: 

1. Petition for condemnation. 

2. Notice and order of publication. 

3. Motion to dismiss. 

4. Amendment to petition. 

5. Order sustaining motion to dismiss and containing notation 
of appeal in open court. 

6. Bill of exceptions. 

7. This designation. F. H. STEPHENS, 

GEORGE P. BARSE, 

Attorneys for the Commissioners 

of the District of Columbia. 
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Approved: 

LOUIS OTTENBERG, 

Attorney for Alexander McKenzie and Minnie Warwick. 

19 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 18, both inclusive, to be a true and correct transcript of the 
record according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 1615 District Court, 
entitled In Re: Condemnation of land for the opening of a minor 
street between Pinev Branch Road and 8th Street projected known as 
Highland Avenue, in the District of Columbia, as the same remains 
upon the files and of record in said Court. 


In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
18th day of December, 1924. 

[Seal of the Supreme Court of the District of Columbia.] 


EW. 


MORGAN H. BEACH, 

Clerk. 


20 Filed Jul. 17, 1924. Morgan H. Beach, Clerk. 

In the Supreme Court of the District of Columbia, Holding a 

District Court. 

District Court No. 1615. 

In re Condemnation of Land for the Opening of a Minor Street 
Between Piney Branch Road and 8th Street Projected, Known 
as Highland Avenue, in the District of Columbia. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on for hear¬ 
ing on the 11th day of June, 1924, on the motion filed by Alexander 
McKenzie and Minnie E. Warwick to dismiss the petition and the 
amendment thereof. Whereupon, for the purposes of argument of 
the foregoing motion and disposition thereof, it was orally stipulated, 
in open Court, by and between counsel for the petitioners and Mr. 
Louis Ottenberg, counsel for Alexander McKenzie and Minnie E. 
Warwick, and Mr. F. W. Clements, appearing in opposition of said 
motion and representing Jennie Willner Penney, one of the property 
owners, as follows: 
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1. That 8th Street, running north, is publicly owned and estab¬ 
lished up to the property line constituting the southern boundary 
of parcel 103/15; and that from thence northward 8th Street is a 
projected or proposed street as shown on the Highway Plan formu¬ 
lated and adopted by virtue of the authority contained in the acts 
of Congress providing for a permanent system of highway for the 
District of Columbia and the acts amendatory thereof. That Cedar 

t/ 

Street, running east, as shown on said plat, is a projected or pro¬ 
posed street in accordance with said Highway Plan up to the exist¬ 
ing western boundary of Piney Branch Road, which existing bound¬ 
ary at that point also constitutes the eastern boundary of parcels 
103/16 and 103/93; that from thence eastward Cedar Street is 
publicly owned and established. That Dahlia Street, as shown on 
said plat, is a proposed or projected street, in accordance with said 
Highway Plan, running eastward to the northern property lines or 
boundaries of parcels 103/19 and 103/20, and that from thence 
eastward Dahlia Street is publicly owned and established. 

21 That Piney Branch Road, as shown on said plat is at present 
an existing highway thirty-three feet wide running north¬ 
east to its intersection with Dahlia Street (the extension of Dahlia 
Street and Piney Branch Road to said point of intersection not be¬ 
ing shown on said plat,) and running southwest to Butternut Street; 
that in accordance with said Highway Plan, Piney Branch Road is 
also shown on said plat as a proposed or projected street to an in¬ 
creased width of one hundred and twenty feet, said increase of width 
being along the present existing western boundary of said Piney 
Branch Road, and so far as indicated by this map the widening 
thereof in accordance with the Highway Plan would take in the 
indicated portions of parcels 103/11, 103/12, 103/16, 103/25 and 
103/93. That Butternut Street, forming the southern boundary of 
square 3171, is a publicly owned and opened street in accordance 
with the Highway Plan. 

2. That Highland Avenue is not shown on the Highway Plan. 
That Highland Avenue at present consists of a right-of-way con¬ 
stituting parcel 103/25, which has been used by the owners of the 
parcels abutting thereon for a number of years and that dwellings 
have been erected on said abutting parcels and have been actually 
occupied as such for a considerable time past, and that the area in 
question constitutes a built up section. That parcel 103/25, con¬ 
stituting Highland Avenue, although used as a right-of-way by the 
abutting owners, and those having ingress and egress in connection 
therewith, is to be treated, so far as the disposition of the present 
question is involved, as privately owned land, as indicated by the 

petition filed in said cause. 

22 4. That the opinion of Mr. Chief Justice McCoy, rendered 
in District Court cause No. 1380, and relied upon by counsel 

on both sides during the course of the argument, was as follows: 
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“In the Supreme Court of the District of Columbia, 

Holding a District Court. 

District Court No., 1380. 

“In re Condemnation of Land for the Opening of a Minor Street 60 
Feet in Width Between Macomb Street and Klingle Road, in 
the District of Columbia. 


Decision. 

“This is a proceeding for the opening of a 'minor’ street under 
Sec. 1608 of the Code which provides that such streets shall run 
through a square or block from one street to another. 

“It is contended for the District of Columbia that the proposed 
street if opened will run through a square as provided by the Code. 
Property owners claim that it will not. 

“The part of the District in which the land in question is located 
is included within the plan for a permanent system of highways and 
when that plan was adopted for this section of the district the part 
of the parcel of land in question was shown thereon and bounded by 
streets one of which was named Reno Road. Under power conferred 
by an act of Congress to amend the plan of the permanent system of 
highways so much of Reno Road as bounded said part of this parcel 
was eliminated. It is claimed for the District that thereupon an 
imaginary line running along what was formerly the centre of the 
eliminated part of Reno Road became the boundary of a 'square’ 
through which it has authority under the Code to run a minor street. 

“In ordinary parlance the word 'square’ and the word ‘block’ when 
used with reference to land in a city mean a parcel of land bounded 
by streets. Some of the decided cases have ruled that the words are 
synonymous; others have held that a ‘square’ is a parcel bounded by 
principal streets. An act of Congress approved February 23, 
23 1905, entitled ‘An Act to designate parcels of land in the Dis¬ 

trict of Columbia for the Purpose of Assessment and Taxation 
and for Other Purposes’ provides that for the purpose of facilitating 
the assessment and taxation of real property in the territory within 
the limits of the District of Columbia lving outside the Citv of Wash- 
ington a system of designating the several subdivisions, lots and 
parcels of land is thereby prescribed and that every designation made 
in conformity with said system should be a sufficient description of 
the property to which it relates for all purposes of assessment and 
collection of taxes and assessments of every kind. It then directs 
the Commissioners of the District of Columbia to number all ‘of 
said blocks or squares, lots or parcels of land as said blocks or squares, 
lots or parcels of land have been formed by the highway-extension 
plan now of record in the office of the surveyor of the District of Co¬ 
lumbia and existing subdivisions and to place the numbers so given 
upon the said highway-extension plan; Provided, That in all cases 
where two or more blocks or parts of continguous existing subdi¬ 
visions are surrounded as a group by existing streets or roads or by 
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proposed streets of the highway-extension plan such group shall 
be numbered as a block or square upon the recorded plats of the 
highway-extension plan.’ By this act Congress in express terms 
noticed the official division of land in the District into blocks or 
squares by streets laid out on the highway-extension plan. This act 
and Sec. 1008 of the Code became laws on the same day. There can 
he no doubt that Congress in using the word ‘square’ or ‘block’ in 
Sec. 1008 had in mind this same division. 

“Subsequently to tlie above enactment Congress authorized changes 
in the plan of the permanent system of highways and the contention 
of the District seems to be that as Congress authorized a change in 
the highway-extension plan the Commissioners were given implied 
authority to change the boundary of squares for the purpose of tax¬ 
ation to conform to any change brought about by an amendment 
of that plan and then for the purpose of a condemnation proceeding 
to treat any parcel of land within the boundaries so changed as a 
square through which a minor street may be run. The stat- 
24 ute authorizing amendments to the highway-extension plan 
does not expressly give such authority and cannot be so inter¬ 


preted. 

“It must be held that the proposed minor street here in question 
would not if opened run through a block or square as required by the 
Code. 

“There is no evidence leading to even a suspicion of bad faith on 
the part of the Commissioners. 

(Signed) WALTER I. McCOY, 


Chief Justice. 


October 5, 1920. 


That after argument upon said motion the Court took the same 
under advisement and on the 24th day of June, 1924, signed an 
order granting said motion and dismissing said proceedings (as 
will appear from the transcript of record), to which action in dis¬ 
missing said petition the Commissioners of the District of Columbia, 
petitioners in said proceeding, objected and excepted and noted an 
appeal to the Court of Appeals in open Court, same being duly 
allowed by the trial court. 

And counsel for petitioners now pray the Court to sign this bill of 
exceptions in order that it may be made a part of the record, which 
is accordingly done, this 15th day of August, 1924, now for then. 


O. K. 

LOUIS OTTENBERG. 


WALTER I. McCOY, 

Justice. 


Filed Aug. 15, 1924. 

MORGAN H. BEACH, 

Clerk. 


16 C. II. RUDOLPH ET AL. VS. MINNIE E. WARWICK ET AL. 

25 [Endorsed:] District Court No., 1015. In re Condemna¬ 

tion of land for the opening of a minor street between Piney 
Branch Road and Sth Street projected known as Highland Avenue, 
in the District of Columbia. Bill of exceptions. F. H. Stephens, 
George P. Parse, District Building, Attorneys for Appellants. Filed 
Jul. 17, 1924. Morgan H. Beach, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4262. Cuno H. Rudolph et ah, Appellants, vs. Minnie E. Warwick 
et al. Court of Appeals, District of Columbia. Filed Dec. 20, 1924. 
Henry W. Hodges, clerk. 
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JANUARY TERM, 1925. 


No. 4262. 


Cl'NO II. RUDOLPH, JAMES F. OYSTER, and J. 
FRANKLIN BELL, Commissioners of tiie District 
of Columbia, Appellants, 

vs. 

MINNIE E. WARWICK, JOHN A. WEAVER, BESSIE 
R. GITTELMAN, GEORGIE O. REDMAN, ANTON 
GLOETZNER, JENNIE WILLNER PENNEY, AUGUS¬ 
TUS S. LAY, TERESA A. BEALL, DORA B. WALKER, 
HELEN D. ORTON, and ALEXANDER McKENZIE, 
Appellees. 


BRIEF FOR APPELLANTS. 


This case is here on appeal from an order of the Supreme 
Court of the District of Columbia sustaining a motion to dis¬ 
miss the petition filed by the Commissioners of the District of 
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Columbia for the condemnation of land for the opening of 
a minor street, known as Highland Avenue, between Piney 
Branch Road and Eighth Street projected (K., 10). A 
stipulation of facts was entered into by counsel for the pur¬ 
poses of argument on the motion to dismiss (R., 13). 

Facts of the Case, 

This proceeding was brought under Sections 1608 and 
those immediately following of the Code of Law for the Dis¬ 
trict of Columbia, which authorize the Commissioners to in¬ 
stitute condemnation proceedings for minor streets, under 
certain conditions not pertinent herein 

“Provided, That a minor street shall be of a width of 
not less than forty feet nor more than sixty feet and 

4 / 

shall run through a square or block from one street to 
another.” 

Substitute Exhibit D. C. No. 1 (inserted in record between 
pages 10 and 11), upon which there is shown in yellow the 
land proposed to be condemned, shows that the proposed 
minor street is fifty feet wide and runs from Piney Branch 
Road to Eighth Street, as extended in accordance with the 
Highway Plan, through squares 3171 and 3173. The sole 
questions upon which the motion to dismiss was decided were 
as follows: 

First. Does the proposed street run through a square or 
block? and 

Second. Does the proposed street run through from street 
to street? 
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In granting the motion to dismiss the court below answered 
both of the foregoing questions in the negative. 

An examination of Substitute Exhibit D. C. No. 1 will 
probably raise the question as to why the Commissioners 
proposed to condemn Highland Avenue, as shown on the 
plat, rather than extend Cedar Street through the land in 
question in accordance with the Highway Plan. The an¬ 
swer is found in the stipulation, which explains that for a 
number of years dwellings have been erected on the parcels 
abutting the proposed minor street, and the dwellings have 
been occupied as such a considerable time past. In short, 
the neighborhood adjacent to Highland Avenue is a built-up 
neighborhood. It is understood, of course, that the Dis¬ 
trict of Columbia is without authority to prohibit the erec¬ 
tion of buildings on unsubdivided land in the line of pro¬ 
posed highway streets. Of course, even after an unopened 
highway street is built upon, the Commissioners have the 
authority to condemn the land and the improvements 
thereon erected, but the general condemnation statute for 
the District of Columbia provides that benefits must be as¬ 
sessed in an amount to offset the cost of the land plus the 
expenses of the proceeding. It may be seen, therefore, that 
the erection of costly improvements in line of a proposed 
highway would make any proceeding looking to the con¬ 
demnation of land for the highway thereafter abortive under 
the condemnation statute. In such a situation the Com¬ 
missioners must take conditions as they are and make the 
best of them. 

Assignment of Errors. 

1. In sustaining the motion to dismiss the petition herein 
filed and in dismissing said petition. 
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2. In holding that the minor street as proposed in said 
petition to be condemned would not run through a square 
or block from one street to another, as required by Section 
1608 of the Code of Law for the District of Columbia. 

3. In holding that in condemning a minor street under 
Section 1608 of the Code of Law for the District of Columbia, 
wherein it is provided that a minor street shall run through 
a square or block from one street to another, the square or 
block contemplated by said Section 1608 of the Code must 
be a square or block formed by publicly owned or existing 
streets; and that streets not publicly owned or existing, but 
only projected upon the plans for the permanent system of 
highways prepared under the Acts of March 2, 1893, and 
June 28, 1898, and amendments thereof, do not form the 
boundaries of a square or block within the meaning of said 
Section 1608. 

4. In holding that there is no authority of law for the 
maintenance of said proceedings. 


ARGUMENT. 

This Court, in the recent case of Hazard et al. vs. Blessing 
and the Commissioners of the District of Columbia, in an 
opinion rendered on the 1st day of December, 1924 (53 
W. L. R., 18), subsequent to the dismissal of the petition in 
the instant case by the lower court, decided that a highway 
street, projected over private property and still privately 
owned, is a street, and one boundary of a square or block' 
as well, so far as the terms “street” and “square or block” 


/ 
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are involved in this proceeding. That case will be more 
fully discussed later. 

When the legislative history of the Highway Plan and 
the minor street law is traced back, we believe that the in¬ 
tention of Congress is clearly shown to contemplate the con¬ 
demnation of land for the purpose of a minor street in newly 
developed sections of the District of Columbia where the 
minor street might run through a square or block bounded 
either by existing or proposed streets and running through 
such square or block from either an existing or a proposed 
street to either an existing or a proposed street. 

By the Act of Congress of March 2, 1893 (27 Stat., 532), 
commonly known as the Highway Extension Act, it is pro¬ 
vided as follows: 

Section 1. “That the Commissioners of the Dis¬ 
trict of Columbia are hereby authorized and directed 
to prepare a plan for the extension of a permanent 
system of highways over all that portion of the said 
District not included within the limits of the cities 
of Washington and Georgetown. * * * The 

highways provided in such plans shall not in any 
case be less than 90 feet nor more than 160 feet wide, 
except in the cases of existing highways, which/’ etc. 
(Italics ours.) 

Section 2. “* * * Whenever the plan of any 

such section shall have been adopted by the Com¬ 
missioners they shall cause a map of the same to be 
made showing the boundaries and dimensions of and 
the number of square feet in the streets, avenues and 
roads established by them (the Commissioners) 
therein; the boundaries and dimensions of and num¬ 
ber of square feet in each, if any, of the then existing 
highways in the area covered by such map, and the 
boundaries and dimensions of and the number of 
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square feet in each lot of any then existing subdivis¬ 
ion owned by private persons; * * *. In making 

such maps the Commissioners are further authorized 
to lay out at the intersections of the principal avenues 
and streets thereof circles or other reservations cor¬ 
responding in number and dimensions with those now 
existing at such intersections in the city of Washing¬ 
ton.” (Italics ours.) 

i 

******* 

Section 5. “That the Commissioners of the Dis¬ 
trict of Columbia are authorized to name all streets, 
avenues, aliens and reservations laid out or adopted 
under the provisions of this act ” (Italics ours.) 

In Section 1 it will be noted that the word “highways” is 
twice used as being synonymous with the word “streets” and 
to mean the streets or highways provided for under the Iligh- 
wav Act ; and that a distinction is made between such streets 
and the streets which were at that time in public ownership 
by preceding the word “highways” by the word “existing.” 
Also, in Section 2, Congress refers to “the streets, avenues 
and roads” established by the Commissioners under the pro¬ 
visions of the act, and then a few lines farther on differentiates 
such streets from the ones actually in public ownership by 
designating the latter “existing highways.” 

In Section 5 the Commissioners are authorized to name 
“all streets, avenues, alleys and reservations laid out or 
adopted under the provisions of this act.” 

It seems, therefore, that Congress in using the words 
“streets” or “highways” meant to refer to the projected or 
proposed highway streets, or both the highway streets and 
the then publicly owned streets; whereas, where it was in- 


tended to refer to streets actually publicly owned at the time, 
such streets were referred to as “existing streets.” 

Within a year after the passage of the Highway Extension 
Act, Congress passed the first law authorizing the condemna¬ 
tion of land for minor streets (Act of August 24, 1894; 28 
Stat., 501). By that act the Commissioners of the District 
of Columbia were authorized 

“to open minor streets in said District of a width not 
less than 40 feet, nor more than GO feet, to run 
through a square from one street to another, when¬ 
ever in the judgment of said Commissioners the pub¬ 
lic interests require it.” 

Bearing in mind the fact that Congress had just given 
broad and general powers to the Commissioners of the Dis¬ 
trict of Columbia to lay out a highway system for the Dis¬ 
trict of Columbia outside of the cities of Washington and 
Georgetown, and further bearing in mind the distinction 
which Congress made between existing streets and the new 
streets under the Highway Plan by designating the former 
“existing streets” and the latter merely “streets” or “high¬ 
ways,” is it reasonable to suppose that Congress, in passing 
the first minor street law, quoted above, meant that a minor 
street should run only through a piece of land which was 
entirely surrounded by streets actually in the ownership of 
the District of Columbia? On the other hand, is it not quite 
clear that Congress in providing that a minor street should 
“run through a square from one street to another, whenever 
in the judgment of said Commissioners the public interests 
require it,” intended to leave within the sound discretion of 
the Commissioners the matter of determining whether the 
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public interests require minor streets irrespective of the exist¬ 
ence of publicly owned highways bounding the entire square? 

The next change in the law for the condemnation of minor 
streets was made by the act of Congress of March 3, 1901, 
established a Code of Law for the District of Columbia (31 
JStat1429). The phraseology was adopted verbatim from 
the Act of 1894, supra, excepting that it provided for the ex¬ 
tension, widening or straightening of minor streets in addi¬ 
tion to the opening thereof as provided for under the lirst act. 
This change is not material to this case. 

On February 23, 1903, two acts were passed which arc per¬ 
tinent to this case. The first was amended by the minor 
street provision of the Code of Law (33 Stat., 733), while the 
second provided for the numbering of blocks and squares 
formed under the Highway Plan (33 Stats., 737). 

The amendment to the minor street law, which is the law 
at the present time, after setting up certain conditions not 
pertinent to this appeal, is as follows: 

“Sec. 1608. * * * Provided, That a minor 

street shall be of a width of not less than fortv feet 
nor more than sixty feet and shall run through a 
square or block from one street to another.” (Italics 
ours.) 

Part of the act provided for the numbering of squares and 
blocks as follows: 

“Sec. 2. That the Commissioners of the District of 
Columbia are hereby authorized and directed to cause 
to be given numbers to all of said blocks or squares , 
lots or parcels of land as said blocks, squares, lots or 
parcels of land have been formed by the highway-ex¬ 
tension plan now of record in the office of surveyor of 
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the District of Columbia, and existing subdivisions, 
and to place the numbers so given upon the said high¬ 
way-extension plan: Provided. , That in all cases where 
two or more blocks or parts of contiguous existing 
subdivisions are surrounded as a group by existing 
streets or roads, or by proposed streets of the high¬ 
way-extension plan, such group shall be numbered as 
a block or square upon the recorded plats of the high¬ 
way-extension plan * * (Italics ours.) 

The only change made in Section 1608 of the Code by the 
Act of February 23, 1905, was to provide that a minor street 
“shall run through a square or block from one street to 
another,” whereas theretofore the law had provided that such 
a street should run through “a square from one street to 
another.” There must have been some reason for adding the 
words “or block” and the reason is shown by a consideration 
of Section 2 of the other act of February 23, 1905, above re¬ 
ferred to. That section specifically refers to the “block or 
squares” which “have been formed by the highway-extension 
plan now on record in the office of the surveyor of the Dis¬ 
trict of Columbia.” And the further provision of Section 2 
leaves no doubt in one’s mind that Congress in referring to 
“square or block” in both of the acts of February 23, 1905, 
meant the area of land surrounded by “existing streets or 
roads, or by proposed streets of the highway-extension plan.” 
(Sec. 2, Act of February 23, 1905; 33 Stat., 737.) 

Chief Justice McCoy in District Court case No. 1380 so 
interpreted the law in a decision which he handed down in 
that case and which is printed on pages 14 and 15 of the 
record herein. At the end of the incomplete paragraph 
printed at the top of page 15, in referring to these two acts, 
lie savs: 
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“This Act and Section 1608 of the Code became 
laws on the same day. There can be no doubt that 
Congress in using the word “square”’ or “block” in 
Section 1608 had in mind this same division.” 

At the hearing below in the case now before this court, ap¬ 
pellees herein relied upon the decision of Chief Justice McCoy 
upon the theory that the facts in the case before the chief jus¬ 
tice were analagous to the facts in the case now before this 
court. In reality the facts were quite different. In the pro¬ 
ceedings in District Court No. 1380, the Commissioners were 
attempting to condemn a minor street running from an exist¬ 
ing highway to a street which had formerly been on the High¬ 
way Plan, hut which had been withdrawn therefrom and 
abandoned by a method provided by law. The Commis¬ 
sioners in that case took the position that the abandonment 
and obliteration from the Highway Plan of a street did not 
ipso facto change the boundaries of the square through 
which the minor street was proposed to be run. But the 
court held that under the Act of February 23, 1905 (33 
►Stats., 747), providing for the numbering of pieces of land 
for purposes of assessment and taxation, a square of necessity 
must be bound either by the proposed street on the Highway 
Plan or by an existing street, and since one of the termini of 
the proposed street did not run to either an existing or a 
highway street, it did not run “through a block or square.” 
This holding is entirely consistent with the ruling of this 
court in the recent case of Hazard et al. vs. Blessing and Com¬ 
missioners of the District of Columbia supra. 

The decision in this latter case was handed down by Mr. 
Justice Van Orsdel, the full court concurring. The facts in 
this case are no doubt still fresh in the mind of the court. 
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Briefly, Blessing made application for the construction of a 
public garage in a plot of ground surrounded by the existing 
streets known as Florida Avenue, 19th Street, Columbia 
Road, and Connecticut Avenue, through which plot of land 
Vernon Street extended was projected on the Highway Plan 
but had never been acquired for public use. By the Act of 
1905 the northern part of this plot had been designated as 
square 2535, while the southern part had been designated as 
square 2534, Vernon Street extended constituting the bound¬ 
ary between the two squares. Thereafter, the assessor of the 
District of Columbia, evidently anticipating the impossibility 
of the projection of Vernon Street through the plot aforesaid 
because of physical conditions, designated the whole plot of 
ground as square 2535. Before such application could be 
acted upon it was necessary, under the zoning regulations, for 
the applicant to secure “the written consent of seventy-five 
per cent of (a) the property within the square where it is 
proposed to establish, erect, or enlarge such garage, (b) any 
other property within 200 feet of the proposed establishment 
and not separated therefrom by a street.’’ It was conceded 
by all of the parties in that case that if the plot of ground re¬ 
ferred to constituted a single square the applicant had secured 
a sufficient percentage of consents, but that if the existence 
of Vernon street as shown on the Highway Plan passing 
through this plot divided it into two separate squares then 
the applicant had not secured a sufficient percentage of con¬ 
sents. 

Section one of the Zoning Regulations defined a square as 
“land so designated on the records of the Assessor of the Dis¬ 
trict of Columbia,” but this Court went in back of the unau¬ 
thorized designation of this whole plot of ground as square 
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*2535 by the Assessor, and said that under the law the plot of 
ground, since it was divided by the proposed Vernon Street, 
was of necessity two separate squares, and that the designa¬ 
tion of the plot as two separate squares in 1905 would be 
accepted rather than the recent designation of the whole plot 
of ground as square 2535. 

In short, this Court in the Hazard vs. Blessing case de¬ 
cided that a projected Highway street must of necessity In* 
the boundary of “a square.” 

The Court further, with logic that cannot be contradicted, 
concluded that Vernon Street projected being, under the 
Act of 1905, a boundary of a square must of necessity be 
regarded as a street. 


In determining what constituted a “street” and a “square” 
in the Hazard vs. Blessing case, this Court also determined, 
it is respectfully submitted, what constitutes a “street” and a 
“square or block" as those words are used in the provision 
of the minor street law of 1905, being Section 1608, etc., of 
the Code of Law for the District of Columbia. 


F. II. STEPHENS, 

Corporation Counsel, I). ('., 

JAMES C. WILKES, 

Assistant Corporation Co-unset, D. C., 

Attorneys for Appellants. 
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The question before the court is simply this: What is meant 
by the language in Section 1608 of the D. C. Code: 

“ Provided, That a minor street shall be of a width 
of not less than forty feet nor more than sixty feet 
and shall run through a square or block from one 
street to another.” 


To begin with, we must understand what is meant by the 
terms: 

a. Block or square, 

b. Street, 

because Congress is presumed to have legislated with a knowl¬ 
edge either of the ordinary use of plain English words or 
as those words have been defined and construed by the courts. 

“it would seem to be a most extravagant supposition 
which could hold that, in the enactment of a law af¬ 
fecting the interests of the nation at large, the Legis¬ 
lature should select for that purpose language by 
which the nation or the mass of the people must neces¬ 
sarily be misled. The popular or received import of 
words furnishes the general rule for the interpretation 
of public laws as well as of private and social transac¬ 
tions; and wherever the Legislature arlopts such lan¬ 
guage in order to define and promulge their action or 
their will, the just conclusion from such a course must 
be, that they not only themselves comprehended the 
meaning of the language they have selected, but have 
chosen it with reference to the known apprehension of 
those to whom its legislative language is addressed, 
and for whom it is designed to constitute cp rule of 
conduct, namely: the community at large” 

Maillard v. Lawrence, 16 How. 251-261. 

United States v. Temple, 105 U. S. 97-99. 

a. Block or Square. 

“A block is a square or portion of a city enclosed 
by streets, whether occupied by buildings or composed 
of vacant lots.” 

Bouvier. 

Ottawa v. Barney, 10 Kan. 270-278. 

Olsson v. Topeka, 42 Kan. 709-712. 

Baltimore v. Harris, 113 Md. 227. 


“The words ‘square’ and ‘block’ when used to desig¬ 
nate a piece of land in a city, are synonymous terms. 
We find the word ‘square’ used chiefly in southern 
cities, and the word ‘block’ elsewhere, but they mean 
the same thing; they mean a piece of land defined 
by streets surrounding it ” 

Gilsonite Roofing & Paving Co. v. St. Louis 
Fair Assn., 231 Mo. 589, 132 S. W. 657-660. 

Harrison v. People, 195 Ill. 466. 

State v. Defies, 10 Southern, 597. 

Todd v. Kankakee, etc., Co., 78 Ill. 530. 

Chicago v. Stratton, 162 Ill. 494, 501; 35 L. 
R. A. 84. 

Kochtitsky v. Herbst, 160 Mo. App. 443. 

b. Street. 

“The word ‘street’ has been defined as ‘a public 
way or road, whether paved or unpaved, in a village, 
town or city, ordinarily including a sidewalk or side¬ 
walks, and a roadway having a house or town lots on 
one or both sides; a main way in distinction from a 
lane or alley.’ ” 

Century Dictionary. 

“To constitute a street, it must appear that the street 
in controversy is a public way, used by the public for 
street purposes and accepted by the city authorities 
for public use.” 

City of Rock Island v. Starkey, 59 N. E. 971. 

“A street is a public thoroughfare or highway, es¬ 
tablished for the accommodation of the public gen¬ 
erally in passing from place to place, and for such 
other incidental uses as are ordinarily made by pub¬ 
lic streets, such as laying drains, sewers, gas and water 
pipes and the like.” 

Theobald v. Louisville, etc., Ry. Co., 66 Miss. 

279. 
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This court recognized the force of these definitions in the 
case of Hageage v. District of Columbia, 42 App. D. C. 109, 
wherein it was held that a dedicated but unused alley was 
only a “paper street” because it had never been opened to 
public travel and was not in any condition for such travel. 
Eighth Street projected and Cedar Street proposed are not 
publicly owned nor open to public travel nor in any condi¬ 
tion for such travel. 

Manifestly, therefore, what Congress intended by the 
proviso aforesaid was that the street to be opened (to wit, 
Highland Avenue) must run through a block or square— 
that is, a parcel of land surrounded by real, existing streets, 
and from one real, existing, publicly-used and open high¬ 
way or street to another of similar description. Had Con¬ 
gress intended a paper street to be meant it could easily have 
employed appropriate language. It did not do so, and there¬ 
fore, under settled rules of construction, “the popular or 
received import of words furnishes the general rule of the 
interpretation of public laws” (Millard v. Lawrence, supra). 

COMMISSIONERS SUBSTITUTE EXHIBIT I). C. No. 1 

(Rec. 11). 

An examination of this exhibit is most pursuasive of ap¬ 
pellees’ contention, in the light of the foregoing definitions. 

Highland Avenue (colored in yellow) is not shown on the 
highway plan (Rec. 13). It begins at Piney Branch Road 
and cuts off a corner of tax square 3171, but does not go 
“through” the square, as required by said proviso. It then 
diagonally intersects Cedar Street proposed, a paper street 
shown on the highway plan, cuts across a corner of tax square 
3173, until it reaches Eighth Street proposed by the highway 


plan, the existing Eighth Street now ending well below the 
intersection of Cedar Street and Eighth Street, both pro¬ 
posed—that is, Eighth Street, running north, is public owned 
and established up to the property line constituting the south¬ 
ern boundary of parcel 103/15 (Rec. 13). 

In this connection, the abandonment of Cedar Street pro¬ 
posed and shown on the highway plan is practically admitted 
in appellants’ brief, page 3, because, it is argued, Highland 
Avenue, having dwellings on it, a condemnation proceeding 
to put through Cedar Street proposed would probably fail be¬ 
cause benefits would not equal damages, and because, there¬ 
fore, “in such a situation, the Commissioners must take con¬ 
ditions as they are and make the best of them 

The Commissioners have the power to abandon a street 
shown on the highway plan (D. C. Appropriation Act of 
March 4, 1913). Appellants’ brief, page 3, concedes that. 
What, then, if the unopened portion of Eighth Street pro¬ 
jected is, like Cedar Street, abandoned because “the Commis¬ 
sioners must take conditions as they are and make the best 
of them”? Why have the Commissioners not put through 
Eighth Street? To have done so would have given High¬ 
land Avenue an outlet at both ends instead of creating a 
cul de sac, a street open at one end only. Is there some ex¬ 
pensive obstruction in the way so that a proceeding to open 
Eighth Street would fail also because benefits would not 
equal damages? 

Certainly these questions are pertinent, because if Cedar 
Street proposed is abandoned and Eighth Street projected 
is abandoned, Highland Avenue must necessarily be like¬ 
wise abandoned, for the reasons: 1, that it would not then 
run through a square or block; nor, 2, from one street to 
another. But whether Cedar Street and Eighth Street be or 


6 


be not abandoned, this proceeding must fail because both of 
these streets are only paper streets, proposed streets, not 
streets belonging to the public, open thoroughfares, and 
therefore clearly not streets within the language of the said 
Code proviso in Section 1G0S. And Cedar Street proposed 
and Eighth Street projected cannot, until they are opened, 
constitute “streets” so as to bound a square or block within 
the meaning of the condemnation statute. It follows that 
for condemnation purposes there is no square or block 
through which Highland Avenue can run, even if “cutting 
corners *’ is running “through” a square, which is denied. 

APPELLANTS’ ARGUMENT. 

The appellants rely upon two propositions: 

1. The decision of this court in Hazard v. Blessing, 53 
W. L. R. 18; 

2. Legislative history. 

It is respectfully submitted that neither position is tenable. 
1. HAZARD v. BLESSING. 

This was a zoning case, wherein it was shown that, pur¬ 
suant to law, that part of the Dean tract lying north of Ver¬ 
non Street proposed was officially numbered, for purposes 
of taxation, square 2535, and that portion south of said street 
was officially numbered, for purposes of taxation, square 
2534. The express authority and direction to number all 
the blocks or squares, lots or parcels of land which had been 
formed by the highway-extension plan was given under the 
Act of Congress of February 23. 1905, 33 Stats. L. 737, en- 


titled “An Act to designate parcels of land in the District of 
Columbia for the purposes of assessment and taxation and for 
other purposes.” Based upon that statute, came the Zoning 
Law, with its authority to the Commission created thereby 
to make regulations. These regulations defined a square to 
he “land so designated on the records of the assessor of the 
District of Columbia,” and the land so designated was num¬ 
bered in accordance with said Act of 1005. Clearly, there- 
fore, in this Hazard case, Vernon Street, for zoning pur¬ 
poses, was more than a paper street—it was a square-making 
street by statute for purposes of taxation and then, by adop¬ 
tion, for zoning purposes. And this court accordingly 
limited its decision by stating that “Vernon Street extended, 
for the purposes of this case, must be regarded as a street.” 

On the other hand, the Hageage case, 42 App. D. C. 109, 
defined a true “paper street” as being one that had never 
been “opened to public travel” and was not “in any condi¬ 
tion for such travel.” 

2. LEGISLATIVE HISTORY. 

The Highway Extension Act of March 2, 1893 (27 Stats. 
1,. 532), was an act “to provide a permanent system of high¬ 
ways in that part of the District of Columbia lying outside 
the cities.” It was designed to create a plan to extend a 
permanent system of highways. It defined existing streets 
as being “a place or street extending no farther than from 
one principal street to another, which has been opened under 
the direction of the Commissioners, or in conformity with 
any subdivision approved by them prior to August 28, 1888, 
and recorded, and which is now paved with asphalt or other 
sheet pavement” (Proviso Section 2). 


The next year a condemnation statute was passed (August 
24, 1894, 28 Stats. L. 501) giving the Commissioners the 
power to open minor streets “to run through a square from 
one street to another." 

On February 23, 1905 (33 Stats. L. 733), Code Section 
1G08, with the aforesaid proviso, was passed. This related 
to condemnation proceedings. No mention is made therein 
of the highway-extension plan. 

Thereafter, on the same day (33 Stats. L. 737), there was 
passed “An Act to designate parcels of land in the District 
of Columbia for the purposes of assessment and taxation, and 
for other purposes.” This was a tax law. 

Yet, though the condemnation act was passed the same 
day as the taxation act, Congress made no mention in the 
former of the highway-extension plan or proposed or pro¬ 
jected streets. This is significant. AY hat the appellants ask, 
therefore, is for this court to read into the Code Section 1G08 
that which Congress expressly omitted, to wit, reference to 
the highway-extension plan and the paper or projected streets 
contemplated thereby. What appellees contend for, on the 
other hand, is that no mention of the highway-extension plan 
having been made in the condemnation act, this court cannot 
construe the latter act with reference to the former, but must 
give to such words as “streets,” “squares,” and “blocks” their 
ordinary definitions, as hereinbefore shown; a street—a pub¬ 
licly owned, publicly used highway; a square or block—a 
parcel of land bounded by such streets. No paper or pro¬ 
jected or proposed streets are mentioned or suggested by Con¬ 
gress in the condemnation act. Therefore, in so far as the 
Code Section 1608 is concerned, streets of this character do 
not exist and are not to be considered in construing said Code 


Section 1608. Tlie case at bar, being a condemnation pro¬ 
ceeding, is governed exclusively by the condemnation act 
(Code Sec. 1608). 

CONCLUSION. 

It is respectfully submitted that Eighth Street projected 
and Cedar Street proposed are not streets within the meaning 
of the condemnation statute (Code Sec. 1608), and that, 
therefore, Highland Avenue, extending from Piney Branch 
Road to Cedar Street proposed and then from Cedar Street 
proposed to Eighth Street projected, does not run from one 
street to another. Secondly, that Highland Avenue does not 
go ‘‘through” a square or block, within the meaning of the 
statute, but “cuts a corner.” And, finally, that Congress, in 
Code Section 1608, used the term “streets” and therefore 
meant “streets” as that word is commonly defined and used, 
and not circumscribed by peculiar or limited definitions to 
include the highway-extension plan. If the Commissioners 
had put into operation the highway-extension plan, opened 
Cedar Street and Eighth Street (both shown on said plan), 
this present proceeding would have been unnecessary—there 
would have been no Highland Avenue—a privately owned 
right-of-way (Rec. 13). Therefore they should not now be 
allowed in this proceeding to do by indirection what they have 
not done directly simply because, as stated in their brief, they 
“must take conditions as they are and make the best of them,” 
regardless of the law to the contrary notwithstanding. 

LOUIS OTTENBERG, 

Attorney for Appellees 

M innie E. Warwick and Alexander McKenzie. 
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